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BOOK REVIEWS 

The Validity of Rate Regulations, State and Federal. By Robert 
P. Reeder, of the Philadelphia Bar. (Philadelphia: T. and 
J. N. Johnson Company, 1914. Pp. ix, 440.) 

This volume is a critical examination, in their present state, of the 
doctrines of constitutional law involved in rate regulation. As the 
chapter headings suffice to indicate ("The Commerce Clause," "The 
Distribution of Governmental Powers," "The Due Process Clauses" — 
2 chapters, "The Equal Protection Clause," "Just Compensation," 
"Impairment of Contracts," "Preferences to Ports," "Limitations 
upon Federal Judicial Power"), the work is one to interest not only stu- 
dents of the more technical problems, but also, and indeed especially, 
students of constitutional law in general. It may be added that 
both classes of readers will find the work well-written, exceedingly 
acute, and thoroughly documented. Upward of 1700 decisions, most 
of them of comparatively recent date and the great majority from the 
national Supreme Court, are cited in the footnotes, with precision, 
pertinence and unusually accurate knowledge of their content and bear- 
ing. A like thoroughness of acquaintance is also shown with recent 
monograph material, and an admirable disposition to acknowledge 
credit where it is due. 

Nearly a third of the volume deals with the due process of law clauses 
of the Fifth and Fourteenth Amendments. In fine, Mr. Reeder squarely 
challenges that view of this clause which, by imparting to the term 
"law" in it a transcendental meaning, makes it generally restrictive 
of legislative power, and (essentially) of legislative power alone; and 
in the end he invites the Court to reconsider its position in this refer- 
ence and to apply the Fifth and Fourteenth Amendments henceforth 
in their original sense. 

Confined to the case of the Fifth Amendment, this criticism is entirely 
correct historically. Yet the heeding of it by the Court would, so 
far as rate regulation is concerned, produce but negligible results, for 
the Fifth Amendment also provides as against the National Govern- 
ment, that private property shall not "be taken for public use without 
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just compensation;" and, in judicial theory, the public regulation of 
railroad rates is based on the doctrine that the property of companies 
whose charges are regulated is devoted to a public use, for which, ac- 
cordingly, just compensation is due, to wit, in the form of reasonable 
returns from the property so devoted. But also the admission of the 
same criticism with reference to the Fourteenth Amendment would 
be similarly resultless since, as Mr. Reeder himself appears to con- 
cede, the Equal Protection Clause of that Amendment standing alone, 
would afford a sufficient basis for judicial supervision of rate regulation 
by the States. 

However, it cannot be admitted that applied to the Fourteenth 
Amendment, the criticism stated is valid. In this case Mr. Reeder 
relies largely on the usus loquendi of the Fifth Amendment. If, he 
says, the Due Process Clause of the Fourteenth Amendment, controls 
the State in the execution of its power of eminent domain, then why 
was the Just Compensation Clause inserted in the Fifth Amendment? 
The answer is furnished, of course, by the history of the Due Process 
Clause itself. When this clause was first inserted in the older amend- 
ment, it was not thought to be restrictive of legislative power in any 
sense, but by 1868 the fact was quite otherwise. Not only had the 
Supreme Court treated the clause as restricting, Congress' choice in the 
field of adjective law, but a considerable proportion of that Bench had 
also treated it as securing certain substantive rights. The same 
tendency moreover was also widely prevalent among the State judi- 
ciaries. But what is most important of all, perhaps, the newer view 
had received definite ratification from Sedgwick in his volume on Statu- 
tory and Constitutional Interpretation and in the first edition of 
Cooley's Constitutional Limitations. Mr. Reeder's demand, then, 
that the Court should henceforth construe the Fourteenth Amend- 
ment in accord with its original intention, seems to proceed from a 
mistaken view as to what that intention was. But the debates in 
Congress on the Amendment do not leave it open to doubt that its 
framers intended to impose upon the States at least as serious restric- 
tions as those already existing against the National Government in 
the first Eight Amendments. True, a Supreme Court that had been 
bred in the States-Rights tradition, at first arbitrarily ignored this 
intention, but that fact is hardly to be urged against its later repent- 
ance in response to a different stimulus. Neither can it be seriously 
contended that the efforts of the Court to supervise State railroad rate 
regulation have, on the whole, worked counter to the public good. 
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Setting the multiplicity of the centers of legislative power in this coun- 
try over against essential unity of its commercial, transportation and 
investment interests, one can scarcely question that the local govern- 
ments ought to be kept within at least as strict bounds, when dealing 
with these interests, as is the national legislature. 

And it is with like considerations in mind that one should weigh 
Mr. Reeder's criticism of the doctrine established in Cooley vs the 
Board of Wardens of the Port, that Congress' power over interstate 
commerce is within a certain sphere an exclusive power. Apparently 
this criticism ensues from the notion that the doctrine in question com- 
prises from the point of view of the original intention of the Constitu- 
tion, an unwarranted shackling of State power. The fact, however, 
seems to be the exact contrary. Writing Cabell in 1829, Madison 
declared that the grant of power to Congress "to regulate commerce 
among the several states . . . was intended as a negative preventa- 
tive provision against injustice among the States themselves;" and words 
spoken on the floor of the Philadelphia Convention confirm this testi- 
mony. Actually, then, if we are to assume Mr. Reeder's position that 
the power to regulate commerce remains invariable even in the pre- 
serve of variable subject-matter, the branch of the rule laid down by 
the Court in the Cooley case that most legitimately invites historical 
criticism is not that which asserts the exclusiveness of Congress' power 
in certain cases, but that which recognizes in other cases a concurrent 
State power over commerce among the States. Nor again, can it be 
easily questioned that in preventing an accumulation of local legisla- 
tion calculated to block the advance of national power and of private 
interests reposing on the strength of such legislation, the Court has shown 
real statesmanship. Moreover, today the question has become largely 
academic. For not only has congress within the last few years taken 
actual possession of a goodly portion of the field of power that had been 
kept vacant for it by the Court, but the more recent formula of the 
Court classifies such State laws as are sustained, despite their incidental 
operation upon interstate commerce, as having been passed by virtue 
of the "police power." 

My final criticism has to do with Mr. Reeder's evident assumption 
throughout his opening chapter on the Commerce Clause, that the 
distinction between interstate and intrastate commerce sets the same 
absolute barrier to the power of Congress that it does to that of the 
States (See especially pp. 38-39). This is a mistaken idea. Mar- 
shall recognized in Gibbons vs. Ogden that the National Government 
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could reach the purely internal commerce of the States for national 
purposes, and in the recent Minnesota Rate cases, which Mr. Reeder 
cites many times, the Court explicitly invites Congress to assume the 
task of regulating intrastate rates so far as may be necessary and proper 
to make good its power over interstate rates; and the still more recent 
decision in the Shreveport Case recognizes that Congress has already 
to some extent delegated its power in this reference to the Interstate 
Commerce Commission. Everyone must recognize that interstate 
and intrastate transportation are today processes so inextricably in- 
tertangled as often to be distinguishable only by the most transparent 
fiction. In view of this fact, it seems not unlikely that the day is near 
at hand when congress will boldly take over the regulation of, at least, 
all freight rates; and Justice Hughes' opinion in Simpson vs. Shepard 
strongly indicates that the Court is prepared to support the national 
legislature in such action. 

The principal criticism then of Mr. Reeder's volume must be of a 
somewhat too rigidly maintained legalistic and States-Rights bias. 
Despite this fact the volume is a distinct contribution, both from the 
view of students of the matters with which it deals, and also from that 
of the advancing reconstruction of our constitutional law. 

Edward S. Corwin. 

The Confederation of Europe: A Study of the European Alliance, 
1813-1828, as an Experiment in the International Organiza- 
tion of Peace. By Walter Alison Phillips, M.A. (Lon- 
don and New York: Longmans, Green, and Company, 1914. 
Pp. xv, 315.) 

This volume is a reproduction of a course of lectures delivered at 
Oxford in 1913. The author states that the object and scope of the 
lectures is not purely historical: "Their intention is, briefly, to illus- 
trate from a particular period of history the problems involved in the 
practical application of the principles of international law, and my 
hope is that they may serve a useful purpose in helping to create a sound 
opinion upon questions which are too often discussed from a standpoint 
wholly out of touch with the realities of life." The author undertakes to 
show that the modern peace programs contain in them little that is new, 
but that "their genealogy can be traced back at least three centuries 
to the Grand Design of Henry IV of France. In dealing with the 
period between the Congress of Chaumont in 1813 and that of Verona 



